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We beg leave therefore, by way of general summary of our 
remarks, to observe in conclusion — that the object of the 
Peace Society is in our opinion more worthy than any other 
to engage the attention of a benevolent and enlightened 
mind — that much may certainly be. done towards effecting 
this object, and that the ultimate attainment of it is by no 
means to be despaired of — and that such associations are 
among the most powerful means that can be employed towards 
producing these desirable effects. 



Aht. III. J course of legal study respectfully addressed to the 
Students of Law in the United States. By David Hoffman, 
Professor of Law in the university of Maryland. Balti- 
more, Coale & Maxwell, 1817, pp. 383. 

The great progress which has been made in mathematical 
and physical science during the two last centuries, has 
attracted the attention not only of philosophers, but of men 
of business. " So intimately indeed has this progress con- 
nected itself with the immediate wants and comforts of man- 
kind, that it could scarcely escape the most careless observer. 
But the progress of moral, political, and juridical science, 
during the same period, though less perceptible to the com- 
mon eye, is not less wonderful; and has quite as much 
contributed to the improvement of the human race, and to 
the developement and security of their most important rights 
and interests. Few persons, indeed, are sufficiently aware 
how forcible, though silent, is the operation of laws, upon our 
manners, habits and feelings ; and how much of our happi- 
ness depends upon a uniform and enlightened administration 
of publick justice. Whatever of rational liberty and secu. 
rity to private rights and property is now enjoyed in Eng- 
land, and in the United States, may in a great degree be 
traced to the principles of the common law, as it has been 
moulded and fashioned from age to age by wise and learned 
judges. Not that the common law in its origin or earlv 
stages was peculiarly fitted for these purposes, for the 
feudal system, with which it originated, or at least became 
early incorporated, was a system in many respects the very 
reverse ; but that it has had the advantage of expanding 
with the improvements of the age, and of continually enlarge 
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ing itself by an adoption of those maxims of civil right, 
which by their intrinsick justice and propriety commend 
themselves to the bosoms of all men. The narrow maxims 
of one age have not been permitted to present insurmountable 
obstacles to the improvements of another, but have become 
gradually obsolete or confined to a very insignificant range. 
If it were not beside our present purpose we might illus- 
trate these remarks by calling the attention of our readers 
to the fact, that since the reign of queen Elizabeth, nearly 
the whole system of equity has been created ; and that the 
commercial contracts, which form so great a portion of the 
business of our courts, were before that period either wholly 
unknown, or at the most, but very imperfectly understood. 
In respect to insurance, we may almost say that the law has 
grown up within the latter half of the eighteenth century. 
Previous to the time of Lord Mansfield, there are but few 
cases in the reports, which are entitled to much respect 
either for their sound interpretation of principles or general 
applicability. It is to his genius, liberality, learning, and 
thorough understanding of the maritime jurists of the conti- 
nent, of Cleirac, and Roccus, and Straccha, and Santema, 
and Loccenius, and Caseregis and Valin, and to his. ardent 
attachment to the equitable doctrines of the civil law, that 
we are chiefly indebted for that beautiful and rational sys- 
tem, which now adorns this branch of the common law. The 
doctrine of bailments too (which lies at the foundation of the 
law of shipments) was almost struck out at a single heat by 
Lord Holt,* who had the good sense to incorporate into the 
English code, that system which the text and the commen- 
taries of the civil law had already built up on the continent 
of Europe. What remained to give perfect symmetry and 
connexion to all the parts of that system, and to refer it to 
its principles, has been accomplished in our times by the 
incomparable essay of Sir William Jones, a man, of whom it 
is difficult to say, which is most worthy of admiration, the 
splendour of his genius, the rareness and extent of his ac- 
quirements, or the unspotted purity of his life. Had he 
never written any tiling but his Essay on Bailments, he 
would have left a name unrivalled in the common law, for 
philosophical accuracy, elegant learning, and finished analy- 
sis. Even cold and cautious as is the habit, if not the 

* The case of Coggs v. Bernard. 2 Ld. Raym. R. 909. 
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structure, of a professional mind, it is impossible to suppress 
enthusiasm, when we contemplate such a man. 

We recal ourselves to the more immediate topicks on which 
we have already touched — of the law of bills of exchange and 
promissory notes, how little can be gleaned from works before 
the reign of William and Mary ? And how many of its most 
useful principles are younger than the days (as Swift calls 
her) of the good queen Anne ? In the reign of George III. 
more has been done to give a scientifick cast to these doc- 
trines than in all the preceding ages. And here again we may 
remark, how much has been gained by the accessions and 
alluvions of the civil law. It is impossible to read the older 
decisions without reviving the memory of Marius and Ca- 
seregis j or the latter, withqut perceiving their general coin- 
cidence with the summary, but profound treatise of Pothier. 
If we pass to the other branches of commercial law, we shall 
find the improvements not less striking nor less impor- 
tant. Molloy and Malynes, feeble and inaccurate as their 
treatises are now confessed to be, were until comparatively a 
recent period the principal, though erring guides of the 
profession, on questions respecting the rights and duties of 
owners, masters, and mariners, of shippers and freighters, of 
average, salvage and contribution. In what part of either 
of these writers, or of any cotemporary or more ancient 
reporters, shall we find the doctrines relative to the earn- 
ing and loss of freight and wages, or relative to charter 
parties, bills of lading, stoppage in transitu and liens, so 
familiar to the modern merchant and lawyer, traced out with 
the important practical distinctions belonging to them. 
What was then despatched in a few pages, would now 
require a large volume. Much might even at that period 
have been acquired by a diligent study of the maritime 
jurists of the continent ; but they were either unknown, or 
with one or two exceptions passed over in silent neglect. 
The truth is, that maritime law had then but little attracted 
the attention of the courts of common law ; and the only 
court, in which the subject was much considered, (we mean 
the admiralty,) laboured under the severe hostility of these 
courts, and had to maintain an arduous straggle even for 
existence. Under such circumstances its judgments and 
opinions carried little weight in Westminster hall ; for few 
were willing to listen to principles which had no authority 
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beyond the narrow walks of Doctors Commons. If we except 
the aid borrowed from the civilians of the continent, the 
masterly treatise of Mr. Abbott on the law of shipping is prin- 
cipally founded on the adjudications since the elevation of Lord 
Mansfield to the bench; and in these adjudications 8 the 
general consistency with principle is as distinguishable as 
their practical importance. 

We have the rather dwelt upon these improvements in 
maritime law, because they are most obvious to the. general 
observer, and therefore most readily admitted. In the 
several branches of this law, instead of a few elementary 
principles and a few decisions turning upon nice distinctions, 
we have now a regular system, which though not entirely 
perfect, exhibits such a scientifick arrangement and har- 
mony of principles, that in most of the questions arising in 
practice, the profession are enabled to relieve themselves from 
those distressing doubts which never fail to bring discredit 
upon the law for its supposed uncertainty. But improve* 
ment has not been confined to commercial law. — A spirit of 
scientifick research has diffused itself over the other depart- 
ments of the common law — contested questions are now, and 
for a long time have been, sifted with the most laborious 
diligence, and the limits of principles established with a 
philosophical precision and accuracy, which is rarely observ- 
able in the old reports. The doctrines of uses and trusts, 
of last wills and testaments, of contingent remainders, and 
executory devices, and of legacies, although resting on 
ancient and immovable foundations, are reduced to a very 
bigh degree of exactness and consistency, and followed out 
into their regular results with a truly logical conformity to 
principles, for which we might search in vain in the annals 
of former times. 

But, although much has been done in modern times to 
methodise the common law and give it a systematick char- 
acter, so that we may not only arrive at its principles by 
regular analysis, but teach its elements and distinctions by 
an enlarged synthesis ; yet it is not to be imagined that the 
profession have to encounter less labour, or to exercise less 
diligence, than formerly, in order to obtain a mastery of the 
science ; or that there is little uncertainty in applying it 
to the solution of those questions, which perpetually arise 
in human transactions. To a certain extent law must for- 
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ever be subject to uncertainty and doubt, not from the 
obscurity and fluctuation of decisions, as the vulgar errone- 
ously suppose, but from the endless complexity and variety of 
human actions. However certain may be the rules of the sta- 
tute or common law, they must necessarily be general in their 
language, and incapable of a minute and perfect application 
to the boundless circumstances of life, which may modify, 
limit, or effect them. It is impossible to provide by any code, 
however extensive, for the infinite variety of distinctions as 
to civil justice, arising from the imperfection of human 
language and foresight, from the conflict of opposing rights, 
from the effect of real or apparent hardships, and from those 
minute equities, which are often found in different scales, 
adding somewhat to the weight of each, but rarely forming 
an exact equipoise. Until human actions are capable of 
being limited on every side to a definite range of circum- 
stances, the fermentations and combinations of which may 
be perfectly ascertained and enumerated ; until there shall 
be an entire separation of right from wrong in all the busi- 
ness of life and the elements of each shall be immiscible and 
repulsive ; until in short we shall become absolutely pure 
and perfect in our actions and perfectly conusant of all the 
operations of the past, the present, and the future, there will 
remain immeasurable uncertainties in the law, which will 
call for the exercise of professional talents, and the grave 
judgments of courts of justice. We must be content, since 
we cannot hope to realize these Utopian dreams of human 
excellence, to secure the upright and enlightened administra- 
tion of justice by encouraging learned advocates to fit them- 
selves for eminence at the bar, and by supporting with liberal 
salaries the dignity, the virtue, and the independence of the 
bench. 

We have already intimated an opinion, that the improve- 
ments in the various departments of law, have in no degree 
lessened the necessity of laborious study to qualify gentle- 
men for the higher walks of the profession. The changes 
of two centuries have greatly facilitated the means of acquir- 
ing a thorough knowledge of the science ; but they have 
also widened the circle to an almost incalculable extent. 
Sir Henry Spelman has left us a striking picture of the dif- 
ficulties and discouragements of the study of his own time. 
In his preface to his glossary, he says, « Emisit me [mater] 
tamen sub anno altero [1579] Londinum juris nostri capes- 
Vol. VI. No. 1. 7 



j»0 Hoffman's Course of legal Study. [Nor. 

sendi gratia, cujus cum vestibulum salutassem, reperissem- 
que tinguain peregrinam, dialectum barbaram, methodum 
inconcinnara, molem non ingentem solum, sed perpetuis 
bumeris, sustineiidam, excidit, fateor, animus, blandionbus- 
que subridens musts, rigidam hanc minervam, ferreis arnplex- 
ibus coercendam lent rrmlimine delibari.' To be sure, the 
discouragements Of that day were not inconsiderable — the 
whole of the law was locked up in barbarous Latin and still 
more barbarous Norman French. The doctrines of special 
pleading were obscured by the shades of a dead language, 
and by the embarrassing subtilties of scholastick refinement. 
The great body of the law was to be principally extracted 
from the year books, and the elaborate, thotigh immethodical 
abridgments of Statham, Fitzherbert, and Brooke. The 
only guides which couM be said to iHumine the way, were 
the brief but profound text of Littleton on Tenures, the autho- 
ritative and methodical sketch of Glanrville, the comprehen- 
sive, exact, and learned treatise of Bracton (whom Sir Wil- 
liam Jones has justly characterized as the best of our 
juridical classicks) and the perspicuous and compact work 
of Fleta, in which the unknown author follows with steady 
footsteps the path of his master. If to these we add the old 
Tenures, the old and the new Natura Brevium, the Register 
of original writs, the works of Britton and Staundford, the 
very able dialogues of St. German between a Doctor and 
Student, the acute and subtle notes of Perkins, and the dif- 
fuse but accurate and learned commentaries of Plowden,* 
we have the bulk of juridical authors, which were to be mas- 
tered by the student at the time to which Sir Henry Spel- 
man refers. We do not mean to undervalne the labour which 
was necessary to accomplish this arduous task ; and we well 
know that what works did not then supply, could be acquired 
only by the dry practice of a Mack letter office, and a* con- 
stant and fatiguing attention upon courts of justice. But 
adding every thing, which the most strenuous advocate 
of the ancient law would ask, we may safely pronounce 
that the labours of a modern student, if he means to attain 
eminence, mast be infinitely greater. To be a sound 

* The other reporters of this period, Keilway, Anderson, Mo'bre, &c, 
were not then published. The Mirror of Justices, though of an earlier 
time, did not appear until a half century afterwards. There are some 
few other works of this period, but they were not thought worth a distinct 
enumeration. 
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lawyer, he must not merely taste, but drink deep at the 
ancient fountains of the law. He must acquire an accurate 
knowledge of the feudal tenures and of the ancient doctrines 
connected therewith, because they constitute the rudiments 
of the law of real estates ; and yet much of this learning; 
is remote from common use, and lies deep in the dark and 
uncouth text of the primitive writers. He must be initiated 
into the mysteries of real actions, which will at once carry 
him back three centuries, for since the days of queen Eliza- 
beth these actions have gradually sunk into neglect; and 
unless he thoroughly comprehends them, he can hardly be 
master of the modern actions of trespass and ejectment, not 
to speak of our own state, where real actions exist in their 
vigour and remain the great remedies for deciding titles. 
If we add to this the necessary learning of personal actions 
founded on torts or contracts, which in modern times have 
branched out into an almost endless variety, we shall have 
some notion of the extent of the labour which is now requi- 
site to the attainment of the first rank in the profession. 

This view of the subject may appear appalling to young 
gentlemen who are just quitting our universities with the 
intention of devoting their lives to the science of jurispru- 
dence. It ought, however, to be a great consolation to them 
that the elementary writers are more faithful, more accu- 
rate, and more polished, than in former times. The paths 
may not always be well cleared, nor the prospects interest- 
ing ; but in almost every direction there will be found learn- 
ed guides, who cannot fail to diffuse a bright and steady 
cheerfulness during the most rugged journies. 

The superiour advantages in this respect of our own times 
over the past, will be apparent upon the slightest reflection. 
If we look back to the termination of the century succeeding 
the period to which Sir Henry Spelman alluded, we shall 
find that the student had comparatively few additional 
elementary works to assist his progress. Lord Hale in his pre- 
face to Rolle's Abridgment, (in 1668) gives us a list of those 
which were most useful, and he contents himself with add- 
ing to those already named by us, Rolle's Abridgment, Lord 
Coke's Institutes and the intermediate reporters between his 
own time and Plowden.* Not but that some other elementary 

* Lord Hulo's preface to Rolle is well worth the diligent perusal of 

students. 
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works had in the mean time been published ; but they were 
not deemed by him peculiarly useful to students. We have 
also yet remaining, a letter of Lord Chief Justice Reeve, 
addressed to his nephew about seventy years later, [9 Geo. 
2.] on the study of the law, by which we find that in his 
opinion, (with which we do not coincide,) Finch's Law, 
Hale's History of the common Law, and Wood's Institutes, 
were the most material elementary works that had been 
added to the old stock during this whole period.* The 
publication of Blackstone's Commentaries [in 1765] consti- 
tuted a new epoch in the annals of the common law. Pre- 
vious to that period the learned author had published his 
analysis of the laws of England,} which exhibited the out- 
line, of the method and principal divisions which the Com- 
mentaries were intended to fill up, in pursuance, indeed, of 
the plan which had been previously sketched by the masterly 
pen of Lord Hale. Of a work, which has been so long before 
the publick as Blackstone's Commentaries, it cannot be 
necessary for us to utter one word of approbation. For 
luminous method, for profound research, for purity of diction, 
for comprehensive brevity and pregnancy of matter, for 
richness in classical allusions and for extent and variety 
of knowledge of foreign jurisprudence, whether introduced 
for illustration, or ornament, or instruction, it is not too 
much to say, that it stands unrivalled in ours and perhaps in 
every other language. There have not however been wanting 
of late years attempts to undervalue the importance of these 
Commentaries. It has been suggested, that in some parts 
the work is superficial, and brothers too general and elemen- 
tary ; that it cannot be safely relied on as authority, and 
that it teaches the science so imperfectly, that it has almost 
as great a tendency to mislead as to instruct. These ob- 
jections seem to us founded upon a total misconception of the 
design of the work. The author did not undertake to 
exhibit a full and perfect view of the common law, but merely 
a summary sketch of its most important doctrines and 
distinctions. That some errours may be found by a strict 
scrutiny cannot be denied ; but from the vast extent and 
variety of the materials, such errours were to be expected. 

• The letter of Lord Chief Justice Reeve is published in the Collecta- 
nea Juridica, vol. i. p. 79. 
•jr The analysis was first published in 1756* 



1817.} Hoffman's Course of legal Study. 68 

The only wonder is that so much should have heen accom- 
plished with so little intermixture of false doctrine and 
obscure and inaccurate statement. We cannot express our 
own sentiments better than in the language of that admira- 
ble ornament of juridical literature, Sir William Jones. ' His 
commentaries are the most correct and beautiful outline, that 
ever was exhibited of any human science ; but they alone 
will no more form a lawyer, than a general map of the 
world, how accurately and elegantly soever it may be delin- 
eated, will make a geographer. If, indeed, all the titles, 
which he professed only to sketch in elementary discourses, 
were filled up with exactness and perspicuity, Englishmen 
might hope at length to possess a digest of ttieir own laws 
which would leave but little room for controversy, except in 
cases depending on their particular circumstances.' — (Jones 
on Bailments, 3, 4.) 

But the most incontestible proof of the excellence of the 
work is to be found in the striking effects which its publica- 
tion produced in every department of the common law. By 
the elegance of its style and the novel dress in which it 
clothed the elements of law, it immediately attracted univer~ 
sal attention in England, it was soon considered as an 
indispensable part of the library of every statesman and 
private gentlemen. It invigorated the ambition of students 
and relieved them at once from many of the discouragements 
and difficulties which previously embarrassed every step of 
their progress. There arc lawyers yet living, who can 
attest the prodigious change, which it once produced in our 
country. Law was no longer considered a dry and sterile 
study. It at once became fashionable ; and this circum- 
stance combining with the nature of our political institutions, 
(which make a legal education, if not a prerequisite, at least 
a very important qualification, for political distinction and 
publick office,) has contributed in a very high degree to that 
great increase of the bar, and that ascendency in society, 
which distinguish the profession, in this, more than in any 
other country. 

It was almost impossible that such a strong excitement 
should not awaken the ardour of other gentlemen, of juridical 
learning and leisure, to follow out into its regular details, a 
design which had been so nobly conceived and executed by 
the illustrious commentator. Accordingly there has been a 
larger number of treatises on the leading topicks of the 
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common law produced within the last half century than in 
all preceding time. And these treatises are in general dis- 
tinguished by a scientifick distribution, exact method, pro- 
priety of style, and clear exposition of principles and author- 
ities, which is rarely to be found in any of our older juridical 
essays or dissertations. In fact, the bulk of former elemen- 
tary works were little more than a collection of decisions 
under general heads, without any successful attempt to 
systematize the matter, or subject it to a critical analysis. 
Among the most striking exceptions to this remark (for some 
exceptions exist) on the civil side, are the law tracts of Lord 
Bacon, the profound but imperfect treatises of Lord Chief 
Baron Gilbert, the ingenious sketch of the Law of Tenures 
by Sir Martin Wright, and the brief but very exact treatise 
on Equity attributed to Mr. Ballow ; and on the criminal 
side, the very learned and authoritative works of Lord Hale, 
the copious digest of Mr. Serjeant Hawkins, and the truly 
admirable discourses of Sir Michael Foster. We forbear to 
speak at present of Comyn's Digest, intending hereafter to 
notice it in another place. 

Among the modern works, of which we have been speaking, 
there are not a few on subjects of the very first importance 
and of almost daily occurrence in practice, for exact informa- 
tion i» which the student would have searched in vain in the 
abridgments and treatises of former ages. Where, for in- 
stance, shall we look for a work, like Mr. Fearne's Essay on 
Contingent Remainders and Executory Devises ? This sub- 
ject, which constituted one of the most obscure, and must 
forever remain one of the most intricate titles of the common 
law, had been already sketched out by the masterly hand of 
Lord Chief Baron Gilbert,* but like all his other writings it 
was left in a detached and imperfect shape. It was reserved 
for Mr. Fearne to honour the profession by a treatise so pro- 
found and accurate, that it became the guide of the ablest 
lawyers, yet so luminous in method and explanations that it 
is level to the capacity of every attentive student. He 
has in fact exhausted the subject ; and this chef d'ouvre will 
forever remain a monument of his skill, acuteness and re- 
search. All that the most accomplished lawyer can reasona- 
bly hope is to add a commentary of new cases and principles, 
as they arise, without venturing to touch the sacred fabrick of 

* See Bacon's abridgment, Guillim's Edition, title Remainder and Re- 

Tersicm. 
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his master. The treatise of Lord Redesdale on Pleadings in 
Chancery is of the same masterly and original character. It 
has traced out the nature and extent of the jurisdiction and 
practice of courts of chancery with so much brevity, perspi- 
cuity and analytical exactness, that probably to this, more 
than any other work, we owe some of the most valuable im- 
provements in the principles as well as the proceedings, which 
regulate the administration of equity. Later works on the 
same subject (such as Mr. Cooper's) have added much valua- 
ble matter founded on recent decisions ; but the basis of these, 
as well as of all future works, must rest on the solid founda- 
tions laid by the noble Chancellor. Lord Eldon pronounced 
its eulogy in«his best manner, when he declared that ' it js a 
wonderful effort to collect what is deduced from authorities, 
speaking so little what is clear, that the surprise is not from 
the difficulty of understanding all he has said, but that so 
much can be understood.' 

There are many other treatises upon particular titles of the 
law which might properly be taken notice of in this place in 
vindication of the opinion we have expressed ; but it is beside 
our present purpose to analyse the merits of juridical authors. 
We cannot however close these brief remarks without calling 
the attention of our readers to the very excellent treatises of 
Mr. Park and Mr. Marshall on Insurance, which have done 
so much towards giving a scientifick cast to doctrines so re- 
cently incorporated into the common law. Their merit is 
unquestionably of a very high order ; and yet probably the 
most perfect theoretical work on Insurance is that of the 
learned Emerigon, which (strange to tell) has never been 
translated, although we have been almost overrun with trans- 
fusions from German and French sciolists by the enterprize or 
selfishness of English booksellers. We trust that the time is 
not far distant when Pothier and Emerigon and Valin will be 
accessible in our native tongue to every lawyer, and will be 
as familiarly known to them as they now are to the jurists of 
continental Europe. 

It has been doubted by some persons, whether the present 
facilities in the study of law have a tendency to make as pro- 
found and accurate lawyers as the old dry and desultory 
course. It is supposed that the comparative ease with which 
the student may now advance into the most intricate doctrines, 
impairs, if it does not extinguish, that ardour of pursuit, which 
distinguished and disciplined the lawyers of the black-lettered 
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times. For ourselves we do not perceive the slightest foun- 
dation for the opinion, and we deem it radically erroneous. — 
It might as well be contended, that turnpikes through every 
part of a thick settled country have a tendency to obliterate 
the knowledge of its surface or its cities. It is true, that 
thereby the old roads are less known and less travelled ; but 
who can doubt that by such means the facility of intercourse 
and the interchange of every thing important in the com- 
merce of life are greatly augmented, and that publick improve- 
ments circulate with ten fold rapidity and force ? Nor is it 
very easy to perceive how any particular science can be in- 
juriously affected by the thorough developement of its princi- 
ples and practice. If the lucubrations of twenty y%ars were ne- 
cessary in former times, (as Fortescue informs us they were) to 
acquire a competent knowledge of the law for ordinary prac- 
tice ; and if the whole of that mass can by modern helps be 
mastered in half that period, it is certainly so much time 
gained in the business of life ; and time in the science of law, 
as well as in almost every thing else, is of incalculable import- 
ance. The modern works do not teach the law in any new 
and superficial manner. There is no royal road to this, any 
more than to the science of mathematics. But the principles 
are now more closely investigated, the problems more fully 
enunciated, and the boundaries between the known and un- 
known more exactly defined. Instead of sparse and scatter- 
ed maxims we have regular systems built up with general 
symmetry of parts ; and the necessary investigations in new 
and difficult cases are conducted with more safety, because 
they are founded on inductions from rules better established 
and more exactly limited. Yet, with all these advantages, to 
become an eminent lawyer is now a task of vast labour and 
difficulty. The business of the profession has extended itself, 
as we have already intimated, incalculably, both in quantity 
and variety. The most deligent study and practice of a long 
life are scarcely sufficient to place any gentleman beyond the 
necessity of continual exertions to keep pace with the current 
of new opinions and doctrines. It is true that in the humbler 
walks of the profession, men of feeble talents and acquire- 
ments may now obtain a maintenance and sometimes perhaps 
accumulate a fortune ; but this, is no more than what the ex- 
perience of all ages has shown. There have always been ob- 
scure attorneys, whose industry, or cunning, or patronage has 
given them the command of that portion of business, which 
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is not without profit, if it be not attended with honour. But 
the sphere of professional activity is now greatly enlarged ; 
and talents and acquirements are more easily measured, since 
the mysteries of the science are equally accessible to all ; and 
little room is now left in the obscurities of a barbarous lan- 
guage for imaginary excellence, or for the concealment of 
quackery in the repetition of a technical jargon. That some 
titles of the common law are not as well understood as in 
former times, may be safely admitted ; and it is because they 
are either obsolete, or their relative importance is greatly di- 
minished. But as to all the law in modern practical use, we 
are distinctly of opinion that the science is better understood, 
than in any former age. A philosophical spirit of investiga- 
tion now pervades the bar and the bench, and we are freed 
from the blind pedantry and technical quibbles of the old 
schools. Many of the doctrines relative to the feudal ten- 
ures, such as reliefs, premier seisin, escuage, chivalry, ville- 
nage, grand serjeanty, homage, frank marriage, profession, 
attaints, and others of a similar nature, are now very little 
known ; but surely it is not to be inferred, because subjects 
so utterly insignificant have sunk into obscurity, that the 
law has lost its vigour, or the profession lack learning. Prob- 
ably few, if> any lawyers in our country are intimately ac- 
quainted with the law of copyholds and advowsons ; yet it 
would be strange to assert, that the want of such knowledge 
was a gross defect in professional education, when the sub- 
ject matter, upon which it can operate, has no existence in 
the United States. 

The same.remarks are in a good degree applicable to real 
actions, with all their accompaniments of process, essoins, 
aid prayers, vouchers, receit, &c. The irresistible tide of 
time has swept away the actions of assize, the writs of ai- 
el, besaiel and mort d'ancestor, cessavit, quo jure, ne injuste 
vexes, de rationabilibus divisis, secta ad molendinum, nuper 
obiit, quod permittat, and the trial by battle ; and though in 
our own state writs of entry, formedon, and right, still exist, 
yet they have been moulded into so simple a form, that 
most of the ancient peculiarities are utterly extinct, * and 

* We take this occasion to correct an errour, into which Mr. Hoffman has 
inadvertently fallen, in supposing (p. 144) that real actions are in daily 
use in Massachusetts, with all their concomitants of voucher, counterplea 
of voucher, &c. &c. Real actions are here in use, and with them all those 
pleadings and proceedings, which are necessary for the furtherance of jus- 
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in England, as well as in most of the other states of the 
union, they are gone with the years beyond the flood, and the 
action of ejectment has almost Universally superseded all 
real actions. It is perhaps just matter of regret, that real 
actions have so entirely sunk into disuse, since many doc- 
trines applicable to modern remedies can scarcely be thor- 
oughly understood without reference to this department of 
antiquated learning. Many principles in every system of 
municipal law must be purely technical, and sometimes of ar- 
bitrary regulation ; and the reason of them may be lost long 
hefore the principles themselves disappear in practice. As long 
as such principles continue to exist, it is important to preserve 
the kno wledge of the original reasons, on which they are found- 
ed, and the limits, which regulate their application. An instance 
illustrative of these remarks occurred in the modern case of 
Taylor vs. Horde, (1 Burr. R. 60.) It there became mate- 
rial to ascertain the exact nature of disseisins in the ancient 
law. Lord M ansfield on that occasion said, "the precise defini- 
tion of what constituted a disseisin, which made the disseisor 
the tenant to the demandant's precipe, though the right own- 
er's entry was not taken away, was once well known, but it is 
not now to be found. The more we read, unless we are care- 
ful to distinguish, the more we shall be confounded." — We 
have heard it questioned by a late learned judge, whether 
Lord Mansfield had gone to the bottom of this doctrine ; but 
however this may be, the case abundantly instructs us, how 
many distressing doubts may arise from the partial eclipse 
of lights once so familiarly known. It ought not however to 
be forgotten, that real actions have not gone into disuse by 
any sudden and arbitrary abolition, but from the intricacies 
and delays in the ancient proceedings therein, and from their 
unfitness for a convenient investigation of numerous questions 
arising from the complicated conveyances of modern times. 
For example, it is often a question of serious difficulty to de- 
eide, whether an estate be a fee simple, a fee tail, or an estate 
for life ; the limitations of estates are sometimes very nume- 
rous, and the cases in which they have lapsed, and the links 
of descent and heirship, are often imperfectly known ; in all 

tice between the parties. But all the peculiarities of process, essoins, 
•nd vouchers and counterpleas, &c. are obsolete, and superseded by a great 
simplicity of proceeding, greater perhaps than even attends the formal 
Qrttttdinga in ejectments. 
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these cases there must be very great embarrassment thrown 
in the way of a demandant in a real action, and he may be 
turned round several times before he can obtain a decision 
upon his title. He may successively be driven from writs of 
entry of every degree to a formedon, and even to a writ of 
right ; and after all he may be defeated by a mistake in the 
pleadings (which he will not be allowed to amend) having 
little or nothing to do with the. merits of his cause. So that 
if something be lost by the disuse of real actions, much (at 
least in England) has probably been gained in substantial 
justice and convenience, and even certainty of remedy. 

It has been also suggested, that special pleading has suffered 
greatly by the modern changes in the study of law ; and that 
it is every, day less and less understood. If this were true, 
it might be satisfactorily accounted for upon grounds altogeth- 
er distinct from the decline of professional learning. In most 
of the actions in modern use special pleading is rarely neces- 
sary or adviseable. When the action of assumpsit was first 
introduced, special pleas and issues were very common j but 
for more than a century they have disappeared in practice ; 
and almost every defence, except that of the statute of limita- 
tions, is now determined under the general issue. With the 
exception above stated, a special plea is never heard of in ac- 
tions on promissory notes, bills of exchange, policies of insur- 
ance, or indeed any other simple contracts ; and these form 
by far the largest portion of the business, which at present oc- 
cupies the attention of courts of justice. In actions too, for 
the recovery of real estate, whether the ancient real actions, 
or the modern action of ejectment, almost every defence is 
tried under the general issue. The same remark applies to 
trover, and in general all other actions on the case ; and, with 
the exception of actions of debt, covenant, tresspass, slander, 
and replevin, which are, comparatively speaking, infrequent, 
special pleading is entirely out of use. Even in these actions, 
by the laxity of practice and the provisions of statutes, the 
use of it has been very much abridged. These considera- 
tions disclose a sufficient reason, why special pleading may be 
less regarded in practice, than in former times, and why its 
relative value may not always be duly appreciated in the pro- 
fession. It is unquestionably a branch of learning of vast, 
nay of indispensable, importance to every lawyer. Without 
an accurate knowledge of its principles it is impossible to 
frame actions or declarations for a variety of causes arising in 
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common practice, and if the foundations are not well laid, 
the superstructure cannot stand. It is the best, and perhaps 
the only, method to obtain a thorough and exact knowledge 
of the proper boundaries of actions, upon which frequently 
the success or loss of a cause may ultimately depend. Lord 
Ashburton, in his celebrated letter to a student of law, ob- 
serves, ' it is usual to acquire some insight into real business 
under an eminent special pleader previous to actual practice 
at the bar. This idea I beg leave strongly to second, and in- 
deed I have known few great men, who have not possessed this 
advantage.'* Nor should it be forgotten, that special pleading 

* As Lord Ashburton's letter is not often to be met with, we here sub- 
join it for tiie instruction of our professional readers. 

' Letter from John Dunning, Esq. to a gentleman of the Inner Temple — 
containing directions to the student. 

* Deab Sir, Lincoln Inn, March 3, 1779. 

* The habits of intercourse, in which I have lived with your family, join- 
ed to the regard, which I entertain for yourself, make me solicitous, in 
compliance with your request, to give you some hints concerning the stu- 
dy of the law. 

'Our profession is generally ridiculed, as being dry and uninteresting ; 
but a mind anxious for the discovery of truth and information, will be 
amply gratified for the toil, in investigating the origin and progress of a 
jurisprudence, which lias the good of the people for its basis, and the ac» 
cumulated wisdom and experience of ages for its improvement. Nor is 
the study itself so intricate as has been imagined j more especially since 
the labours of some modem writers have given it a more regular and sci- 
entific form. — Without industry, however, it is impossible to arrive at any 
eminence in practice ; and the man who shall be bold enough to attempt 
excellence by abilities alone, will soon find himself foiled by many, who 
have inferiour understandings, but better attainments. On the other hand, 
the most painful plodder can never arrive at celebrity by mere reading ; 
a man calculated for success must add to native genius an instinctive fac- 
ulty in the discovery and retention of that knowledge only, which can be 
at once useful and productive. 

'I imagine that a considerable degree of learning is absolutely necessary. 
The elder authors frequently wrote in Latin, and the foreign jurists contin- 
ue the practice to this day. Besides this, classical attainments contribute 
much to the refinement of the understanding and embellishment of the style. 
The utility of grammar, rhetoric, and logic, are known and felt by every 
one. Geometry will aflbrd the most apposite examples of close and point- 
ed reasoning ; and geography is so very necessary in common life, that 
there is less credit in knowing, than dishonour in not being acquainted 
with it. But it is history, and more particularly that of his own country, 
which will occupy the attention, and attract the regard, of the great law- 
yer. A minute knowledge of the political revolutions and judicial decis- 
ions of our predecessors, whether in the more anciei:t or modern eras of 
our government, is equally useful and interesting. This will include a 
narrative of all the material alterations in the common law, and the rea- 
sons ; — and I would always recommend a diligent attendance on the courts 
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has a most salutary effect in disciplining the mind for an ac- 
curate investigation of principles and accustoming it, by a 
sort of intellectual chemistry, to the most subtle analysis and 
combinations. It has been truly asserted by Lord Mansfield, 
that « the substantial rules of pleading are founded in strong 
sense and the soundest and closest logick ; and so appear when 
well understood and explained ; though by being misunder- 
stood and misapplied they are often made use of as instru- 
ments of chicane.' We remember to have heard the late 
Chief Justice Parsons (who was an excellent special pleader) 
declare, that in knotty and difficult cases he always found 
more certain and satisfactory results in trying them by the 
rules of special pleading, than by any other method. Sir 
William Jones, in his preface to the speeches of Isseus, has 
beautifully illustrated the same thought. ' Our science (says 
he) of special pleading is an excellent logick ; it is admirably 
calculated for the purpose of analyzing a cause, of extracting, 

of j ustice j as by that means the practice of them (a circumstance of great 
moment) will be easily and naturally acquired. Besides this, a much 
stronger impression will be made on the mind by the statement of the case, 
and the pleadings of the counsel, than from a cold uninteresting detail of 
it in a report. But above all, a trial at bar, ojf a special argument, should 
never be neglected. As it is usual on these occasions to take notes, a 
knowledge of short hand will give such facility to your labours, as to en- 
able you to follow the most rapid speaker with certainty and precision. — 
Common place books are convenient and useful ; and as they are generally 
lettered, a reference may be had to them in a moment. It is usual to ac- 
quire some insight into real business, under an eminent special pleader, 
previous to actual practice at the bar. This idea I beg leave strongly to 
second, and indeed I have known but a few great men who have not pos- 
sessed this advantage I here subjoin a list of books necessary for your 
perusal and instruction, to which I have added some remarks ; and wishing 
that you may add to a successful practice that integrity, which can alone 
make you worthy of it, I remain, &c. &c. 

* Read Hume's history of England, particularly observing the rise, pro- 
gress and declension of the feudal system. Minutely attend to the Saxon 
government that preceded it, and dwell on the reigns of Edward I. Henry 
VL Henry VIII. James I. Charles I. Charles II. and James H. 

' Blackstone. On the second reading turn to the references. 

' Mr. Justice Wright's learned treatise on Tenures. 

' Coke Littleton, especially every word of Fee-simple, Fee-tail, and Ten- 
ant in tail. 

' Coke's Institutes ; more particularly the 1st and 2d ; and Serjeant Haw. 
k'ms's Compendium. 

' Coke's Reports — l'lowden's Commentary — Bacon's Abridgment ; and 
First Principles of Equity — Pigott on Fines ; Reports of Cooke, Burrow, 
Raymond, Saunders, Strange, and Peere Williams ; Paley's Maxims — Lord 
Bacon's Elements of the Common Law.' 
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like the roots of an equation, the true points in dispute, and 
referring them, with all imaginable simplicity, to the court or 
the jury. It is reducible to the strictest rules of pure dia- 
lectick ; and if it were scientifically taught in our publick sem- 
inaries of learning, would fix the attention, give a habit of 
reasoning closely , quicken the apprehension, and invigorate the 
understanding, as effectually as the famed peripatetick sys- 
tem, which, how ingenious and subtle soever, is not so honoura- 
ble, so laudable, or so profitable, as the science, in which 
Littleton exhorts his sons to employ their courage and care.' 
Such commendation supersedes the necessity of all farther 
discussion of the importance of pleading. 

But we doubt the fact, that special pleading is not as well 
understood as in former times. On the contrary, we incline 
to believe, that by eminent lawyers its principles are now more 
fully comprehended and more philosophically examined, than 
in any preceding period. The age of scholastick quibbling, 
and petty subtilty, has passed away, and the quaint trifling, 
which disfigured and disgraced the science, is no longer in 
fashion. Special pleading is now applied to its original and 
proper purpose, the attainment of substantial justice and the 
introduction of certainty of remedy. The good sense and 
sound logick of modern times has substituted for the artificial 
pedantry and narrow maxims of the dark ages of the law, 
rules which commend themselves to all men by their intrinsick 
propriety and excellence for deciding contested rights. The 
best ancient treatise on the subject is Mr. Euer's Doctrina 
Placitandi, a book, which Lord Chief Justice Willes pro- 
nounced in his time to contain more law and learning, than 
any other book he knew, (2 Wils. R. 88.) ; yet what is this, 
when compared with the finished elementary and practical 
treatises of Mr. Lawes or Mr. Chitty ? It were indeed desir- 
able, that modern pleaders should endeavour to imitate more 
generally the pointed brevity and precision of Rastall's En- 
tries, and waste fewer words in their drafts of declarations 
which 

' Like a wounded snake draw their slow length along.' 
It might not be useless for them to consider, that the great 
aim ought to be, not how much, but how little, may be 
inserted with professional safety. Here at least the study 
of the ancients would amply repay all their toil, and subserve 
essentially the publick interests. There is certainly some 
danger that the current of publick opinion, aided by legisla- 
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tive enactments and not a little accelerated by a distaste for 
the prolixity of modern pleading, may bring the science 
itself into disrepute and neglect. If such an event should 
happen, it will be matter of most serious regret. We hope 
that the few observations, which we have hazarded, may 
attract the attention of the rising generation, and call forth 
abler pens in the vindication and support of its principles and 
practice. 

There are some other topicks, upon which it was our inten- 
tion to trouble our professional readers with a few observa- 
tions in proof of the opinion, that the law as a science never 
was so well understood, nor so well taught, as at the present 
period, and yet that a profound and comprehensive know- 
ledge of it never was of more difficult attainment. We may, 
however, safely pass from general reasoning, and appeal to 
facts within the reach of every professional gentleman. In 
our own country the advancement of the knowledge of the 
science has been truly wonderful. The bar and the benches 
of almost every state in the union have within the last twen- 
ty years very strikingly improved. There are lawyers and 
judges amongst us, who would sustain the weight and dignity 
of Westminster Hall. And some of our reports exhibit 
arguments and opinions, which for propriety, and force, 
and logick, and acuteness, and erudition, have not been 
excelled in the proudest days of the law. This rapid im- 
provement has without doubt been greatly aided by the 
invigorating influence of the modern treatises in almost 
every branch of law j but it has also owed much to the increas- 
ed diligence, which a lofty ambition of excellence has stim- 
ulated among the master spirits of the profession. 

But it is time for us to call the attention of our readers to 
the immediate subject of this article. Mr. Hoffman has 
published a Course of Legal Study, which he modestly ad- 
dresses to students, but which is well worthy the perusal of 
every gentleman of the bar. Many works have been here- 
tofore written, professedly for the direction of persons engag- 
ed in the study of the law ; but, for the most part, these works 
have, in a didactick form, laid down elementary precepts for 
the moral conduct, the preparatory attainments, or the style 
of elocution and oratory proper for an eminent advocate* 
Some, indeed, are little more than a distillation from Quin- 
tilian's Institutes and Cicero's Orator, without preserving the 
pungent essence or eloquence of the originals. Mr. HofF- 
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roan's work, on the contrary, is almost entirely practical ; 
and it contains a complete course of legal study with a cata- 
logue of the principal books to be consulted or read under all 
the titles of the law. The introduction is written with a 
good deal of force and good taste, and in a tone of strong 
and sensible argumentation. In point both of matter and 
manner, it is highly creditable to the talents and acquire- 
ments of the author. The object of his work is thus stated : 

< Though the extensive and elegant commentary of Blackstone 
now forms the portal, through which the student customarily 
passes to a more particular and laborious study of his profession, 
yet much time and labour are undoubtedly afterwards thrown 
away, for want of due method in taking up the topics, of which he 
has only exhibited the outline ; and however valuable his work 
as an induction to English law, it would certainly prove more 
pleasing and more profitable to him, who had previously mastered 
the peculiarities of the feudal institutions, from which it arose, 
and of which the nature of his plan allowed but a brief and 
general notice. It was the design of the author, in the following 
Course ot Legal Study, to reclaim the time and labour thus often 
and unprofitaoly expended, by selecting what was valuable in 
legal learning, and so arranging, as best to adapt it to the com- 
plete and ready comprehension of the student. 

' The value of method is, we acknowledge, a trite topic of dis- 
sertation ; but in the inquiries of the American law student this 
method becomes indispensable ; where the ideas and language are 
remote from those of common life ; where the terms are, in an 
especial degree, peculiar to the science, and of various and 
singular derivation ; and where the body of forms, as well as 
principles, depends, to a very great extent, on institutions, and 
systems which have long since passed away. Instead of bewil- 
dering himself in works, which presuppose a knowledge of these 
changes, and a familiarity with these terms, the student should 
descend to institutionary treatises s examine the earliest history 
of the people, whose law is his study ; detect this in its elements ; 
trace it through all the modifications, which time, circumstance, 
and modes of thinking produce ; discover the origin and reasons 
of the seemingly unmeaning forms, with which it is environed; 
and thus proceed gradually, but with smoothness and certainty, 
over difficulties otherwise insuperable, and to the understanding 
of peculiarities otherwise inexplicable. 

< The common law of England, which forms the great body of 
our own law, has its principal foundation in the feudal institu- 
tions. After acquiring the general principles of morals and 
politics, the next step is, therefore, to inquire minutely into these ; 
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and, after examining how far they were mingled, in the law of 
England, with a portion of the old Saxon constitutions, to pursue 
them through all the successive alterations which resulted from a 
change of men's opinions in matters of religion, government, or 
commerce : in this investigation the authors recommended under 
the second title will he the best guides. The student may then 
contemplate these revolutions more nearly and critically in his 
consideration of the doctrine of Real and Personal Rights, and 
their respective Remedies, (which two titles compreneud the 
great body of the English common law,) and of the law which 
obtains in the courts of Equity ; which last, together with the 
Lex Mercatoria, and the Law of Crimes and Punishments, are. 
only great branches or divisions of the general law of Eng- 
land. Next succeeds the Law of Nations, followed by the 
Maritime and Admiralty Law, which is connected with the 
National Law on the one hand, and with the next title, the 
Roman Civil Law, (from which it draws most of its principles and 
procedures, and which consequently becomes of importance to 
the English lawyer,) on the other. Thus, master of English 
.jurisprudence, the student may proceed to inquire in what points 
it is altered or modified in the Contitution and Laws of the 
United States, or in those of the respective States, particularly his 
own ; and having fortified his mind with the principles of political 
economy, and borne these with him in his review of the natural 
and political resources of his own country, (a study essential in 
a nation where the lawyer and politician are so frequently com- 
bined,) should close his studious career with some attention to 
rhetoric and oratory. 

' Notwithstanding the seemingly great extent of this course, 
(and certainly we cannot flatter the student with the hope of 
mastering it with the degree and kind of attention which is 
usually bestowed on it,) let him not be discouraged. What 
necessarily proves difficult to the desultory and unmethodical 
reader, who comes to his books in the intervals of idleness or 
dissipation only, and resumes with reluctance what is willingly 
abandoned on the first call of pleasure, or the first apology foe 
relaxation, may, by a temporary exertion of method and attention, 
be converted first into a habit, and eventually into a pleasure. 

' Study and research are not without their attractions; the 
mere exertion of mind is productive of-pleasure, when the diffi- 
culties are not conceived too formidable, or too numerous, and 
the student does not advance to the investigation, hopeless of 
success, or unfurnished with the means, and ignorant of the 
sources of information. In short we conceive, that to an intellect 
of ordinary capacity, the Law, instead of that guise of difficulty 
and perplexity in which it for the most part appears, would 
Vol. VI. No. 1. 9 
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assume no small degree of interest, and offer no inconsiderable 
gratification, were the student initiated, so to speak, in its geo- 
graphy ; were he instructed in the nice connexions and depen- 
dencies which unite its many minute divisions, and conduct him 
naturally and easily from one topic to another, instead of being 
set down in the first instance in the midst of difficulties of which 
lie lias had no previous explanation, and of which he knows not 
whither to apply for a solution. These minute connexions, this 
natural order and arrangement, it was the aim of the author (in. 
which he hopes to have succeeded in some imperfect degree,) to 
exhibit in the following pages.' p. xiv — xviii. 

In a subsequent part of the preface Mr. Hoffman has 
given some very useful hints on the study of law, which 
should be treasured up by every student in perpetuam rei 
mcmoriam. 

' At the same time there is nothing which we more earnestly 
inculcate on every tyro in law, than to observe scrupulously the 
hours which he has allotted to the study of his professiou. What- 
ever may be the temptations of other and more pleasing literary 
pursuits, or whatever the allurements of idleness or pleasure, this 
should be a permanent object, from which his attention should 
never be long diverted. In all studious enterprises, (if we may 
be allowed the phrase,) he will be found to proceed on a very 
erroneous plan, who thinks to make the extraordinary efforts of 
to-morrow supply the deficiencies of to-day. The mind which 
contemplates with pleasure a short exertion of its powers, which, 
though it must be regularly made, will, it knows, be regularly 
relieved by the period for relaxation or for rest, is apt to shrink 
from the long and uninterrupted exertion which the student often 
imposes on himself by way of compensation for past indolence. 
It will, therefore, diminish his toil, as much as it will advance his 
progress, to allot to every day its just labour, and to perform this 
with all the scrupulosity which circumstances will permit. If, 
however, accident has deranged his plan, or idleness and dissi- 
pation have made inroads into the seasons set apart for study, we 
would warn him against the common mistake of neglecting to 
employ the fragments of time thus produced, in the expectation 
and design of more methodical exertion for the morrow. How 
much might be gained by the studious occupation of the moments 
thus idly and unprofitably thrown away, is incredible to those 
who have never calculated the days, the weeks, and months, to 
which they rapidly amount. He that would not experience the 
vain regret ot misemployed days, ' must learn, therefore, to know 
the present value of single minutes, and endeavour to let no 
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particle of time fall useless to the ground.' Whoever pursues a 
contrary plan will forever find something to break that continuity 
of exertion, in looking forward to which he solaces himself for 
his present supineness ; and at the expiration of the period 
allotted for the completion of his legal apprenticeship, will gene- 
rally find a mighty waste of time to have proceeded from the 
trivial value he attached to its fragments. 

' The sedentary and the studious have, indeed, to contend with 
obstacles peculiar to themselves. Secluded of necessity, for the 
larger portion of their time, from the business and bustle of men, 
their ideas insensibly assume a monotonous character, and receiv- 
ing little ventilation from the constant current of novelties which 
refresh those who are engaged in active and crowded scenes^ 
are apt to stagnate into languor and melancholy. It is little 
wonderful that intellectual exertion should become irksome, when 
thus accompanied by despondency ; and that the student should 
find the lapse to indolence and relaxation so easy, and the return 
to his solitary avocations so painful ; a painfulness most generally 
augmented by a consciousness of the neglect of duty, which he is 
happy to drown in the pleasures or bustle of society, rather than 
brood over in the stillness of his study. Instead of attempting 
to remedy this tendency by total seclusion, it is better to indulge 
it with moderation ; and to mingle business and pleasure in those 
proper proportions, which will equally prevent the fatigue of too 
much exertion, and the satiety of too much enjoyment. Hermits, 
whether in religion or in literature, have generally found their- 
scheme of exclusive and solitary devotion to a single pursuit, to 
issue in lassitude and in indolence. But with this occasional 
relaxation from society ; with the exact and uniform attention, 
and the strict economy in the occupation of time, which we have 
recommended ; together with the facilities which we flatter our- 
selves will be afforded by the methodical arrangement attempted 
in the Course which we respectfully submit to the student ; and 
the interest which we have endeavoured to shew may be extracted 
in no inconsiderable degree even from the singularities and per- 
plexities of law ; the study of this important and useful profes- 
sion, instead of a revolting task, will be found an interesting 
employment, with which to fill up those portions of life, which he, 
who knows his own happiness, will be sedulous to devote to 
business, in order to the more exquisite enjoyment of the 
remainder.' p. xxiv— xxvii. 

The general course of study proposed by Mr. Hoffman, is- 
summed up in the following general syllabus — 

' I. Moral and Political Philosophy. 

' If. The Elementary and Constitutional Principles of the Muni- 
cipal Law of England 5 and herein, 
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' 1st. Of the Feudal Law. 

' 2d. The Institutes of the Municipal Law generally. 

' 3d. Of the Origin and Progress of the Common Law. 

< III. The Law of Real Rights and Real Remedies. 

< IV. The Law of Personal Rights and Personal Remedies. 
« V. The Law of Equity. 

< VI. The Lex Mercatoria. 

* VII. The Law of Crimes and Punishments. 
« VIII. The Law of Nations. 

« IX. The Maritime and Admiralty Law. 

< X. The Civil or Roman Law. 

' XI. The Constitution and Laws of the United States of 
America. 

' XII. The Constitution and Laws of the several States of the 
Union. 

« XIII. Political Economy.' p. 32. 

This is followed by a particular syllabus under every title 
of the general syllabus, in which are collected the best works 
on every successive subject belonging to the heads under 
which they are arranged. Connected with these heads is a 
series of notes or perpetual commentary upon the character 
and relative value of the authors, whose works are cited, or 
the history and relative importance of the topics, which they 
discuss, interspersed with many judicious observations of a 
more general nature, which exhibit to great advantage the 
liberality, sound judgment, and juridical knowledge of the 
author. As a specimen of the style and spirit of the work, 
we subjoin the note on the reading of reports and particu- 
larly of leading cases. 

* On the Reading of Reports and particularly of Leading 
Cases.— .The source of the purest of most accurate legal infor- 
mation lies in the various books of reports and cases argued and 
determined in the different courts of judicature. To these 
reports the authors of abridgments and digests of the law are 
almost solely indebted ; but as these digests purport to contain 
the substance of an infinitude of reported cases, we can expect 
from them neither fulness nor accuracy of information. These 
digests and elementary works, therefore, are to be considered mere- 
ly in the light of well arranged note-books 5 and are to be read 
rather for the clearness of their definitions, and the methodical 
and luminous exposition of principles, than for plenitude, cer- 
tainty, and precision of knowledge. Those who are in the 
practice of frequently referring to reports, have occasion to remark 
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how often the authorities advanced by legal writers are extended 
or contracted by them, either from negligence, misapprehension, 
or in support of their particular doctrines. They find other cases 
irrelative to the propositions, in aid of which they are cited, and 
not unfrequently, precisely the reverse : hence the necessity of 
sometimes unlearning what has been acquired in these digests and 
rudimental works, by a critical and minute scrutiny into the 
books of reports. Students thus employed in precisely defining 
their knowledge and correcting their mistaken views, derived 
from the errours of law-writers, their generality of expression, 
or the vague manner in which cases are often stated by them, 
finally arrive at the useful conclusion, that abridgments are to be 
regarded with a suspicion of their accuracy ; and that the writer 
who abridges least is most to be relied on ; hence Viner, as the 
repository of certain and ample information, is of all others, 
except the books of reports, the safest for reference. As the 
books of reports contain the law in the precise phraseology in 
which it was administered by the judges, they necessarily furnish 
the most satisfactory and accurate information on expository 
jurisprudence ; and as the arguments of counsel, and frequently 
of the court, present all the motives or reasons why a point should, 
or should not, be established as law, these books likewise contain 
a rich and abundant fund for censorial jurisprudence. The 
decisions of courts are seldom mere naked judgments or opinions 
on points drawn from the arguments of counsel ; but are more 
frequently lucid, ample, and learned investigations of the previous 
authorities on the subject ; with a chronological and minute exam- 
ination of each, and a clear exposition of the very reasons upon 
which the judgment is predicated. But, in the digests and 
abridgments, the student cannot expect to find the arguments for 
or against, or that close chain of reason and authority* by which 
the rules of law, or the principles stated in them, were originally 
decided. 

' These are, with us, sufficiently weighty reasons for strongly 
urging the student frequently to refer to the reports. But as 
indiscriminate reference would lead to boundless research^ and 
absurd waste of time, we submit for his guidance the following 
rules. 

' 1. Where the point in the digest, &c. is important and has 
been or continues to be a questio vexata, read with attention the 
case in which it was first agitated or decided, and also the case 
in which it was, if it has been, finally settled ; and note, in both 
cases, the arguments of counsel, and the reasons stated by the 
court. It is not often that the intervening cases need be partic- 
ularly examined. 
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< 2. If a point be indistinctly stated, so that a doubt rests on 
the mind as to the meaning, or it' it be intelligibly stated, but 
appears to be at variance with the common notions of right, or 
with the analogy of the law ; read the cases referred to, until the 
doubt be removed. The proper time to dissolve such doubts is 
■when they arc excited. The student, in these researches, will 
find that there is a legal reason in contradistinction to natural 
reason; that many points which appear at variance with the 
latter, are in strict conformity with the former ; and that points 
which prima facie seem not to be justified by analogy and prin- 
ciple, are upon examination ascertained to be fully correspondent 
to iioth. 

' 3, The ancient reports should be read principally by way of 
reference, for, with the exception of Lord Coke's reports, there 
are none which are worthy a continuous perusal. The ancient 
reports, likewise, should be more frequently referred to than the 
modern, as it is a principle that the science should be studied 
chronologically. From this mode of investigation, uniting the 
aid of juridical, and even general history, the student will find 
much advantage. This mode is also preferable for other reasons : 
generally, the ancient reports are less methodical, in style more 
rugged and dry, and altogether less interesting in their matter 
and manner, than the modern. If the student then (at a time 
when he is zealously devoted to the study of ancient doctrines, 
and when his mind is deeply imbued with their principles,) should 
neglect to search into these repositories of the ancient law, he 
certainly will not resort to them after he has indulged in the 
more lucid, harmonious, and pleasing pages of such reporters as Sir 
James Burrows, Mr. Douglas, Mr. Cowper, and Messrs. Duns- 
ford and East, of England ; and Mr. Johnson, Mr. Binney, and 
Messrs. Hening and Munford, of this country. We would remark 
besides, that the ancient reports generally contain the cases in 
which points of law were first either established or agitated ; and 
the modern cases are, very often, little else than different illus- 
trations of these ancient points or principles, by applications of 
them to different statements of facts. They are frequently 
repetitions of precisely the same law, or with some little modifi- 
cation ; or are, (upon full consideration of all the ancient cases 
on the particular points,) full denials of them. In these ancient 
cases, therefore, as they first agitated or settled the various 
doctrines, we may expect to find the reasons or motives which 
induced these decisions. The modern reports, moreover, are in 
such constant and daily use, that a knowledge of their contents is 
necessarily, and almost imperceptibly acquired ; and if the 
ancient cases have been duly attended to, many of the modern 
cannot but be familiar to the student, whilst they present to him 
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a constant opportunity of exercising his mind in a similar way 
with the judge who has decided them, viz. by examining the 
hearings and analogies of cases, applying principles to facts, and 
modifying or reversing these decisions, as the change in times 
and circumstances sometimes imperiously requires. This self- 
investment of the office of a judge, in this particular, will be 
found a highly profitable exercise, which every student will 
insensibly glide into, if he has been in the practice of tracing 
legal points from their infancy, to their full establishment or final 
decay. 

' 4. In order that the student may not consume too much time, 
or be so frequently interrupted by his references as to lose sight 
of the object and method of the subject under perusal, we sug- 
gest three modes. First, to read the case referred to imme- 
diately, in all cases where the present doubt or difficulty interferes 
with the due comprehension of the subsequent matter. Secondly, 
to note down the names, book, and pages of such cases as are 
deemed important and necessary to be read, but which are never- 
theless improper to be referred to immediately, either because 
they are on insolated points, not interfering with the full com- 
prehension of the main subject, or because, upon looking into the 
report, they are found to be too long for present perusal. Such 
cases, thus noted down, should be read as soon as the student 
has finished the volume or chapter in which he was engaged. 
Thirdly, to read such cases only as are intended to remove 
existing doubts, or such as are known to be what are denominated 
leading cases. An indiscriminate reference would require too 
much time, and, in numerous instances, prove an absolute waste 
of it, because upon examination of these cases, they will be fre- 
quently found to contain the precise words of the work by which 
they are cited. In order, then, to profit by reference, we know 
of no better mode than to limit this reference, as stated, to such 
cases as are examined to satisfy doubts and difficulties, and 
secondly to those which, on account of their peculiar learning, 
or other cause, are denominated leading cases. We shall close 
this note with a few observations on the great utility of according 
an especial attention to leading cases. 

' Those cases are considered leading, in which a point of law 
•was first in an especial manner judicially noticed, or an impor- 
tant and pervading principle, after a series of contrariant decis- 
ions, finally settled ; or in which a long received doctrine was 
reversed; or a dubious one established or modified, after an 
elaborate and thorough examination of the point in ail its plenitude 
of analogies and bearings. Such cases are unquestionably entitled 
to more than ordinary attention from the student, who, by trea- 
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swing them in his mind, lays the foundation of an extended and 
durable superstructure of legal knowledge. 

1 Chronology and geography have, with great propriety, been 
denominated the eyes of history. They enable the historian to 
take a comprehensive view of a long and" infinitely varied series 
of events, which, like the differently formed links of an extended 
chain, are obviously designated from each other, yet connected 
by ties equally manifest. They likewise impart a fixity and 
locality to our ideas, which impress them indelibly on the mind ; 
so that disconnected events are, by the aid of chronology, united 
and fixed in the memory ; whilst geography is no less instrumental, 
by giving to such events, all those interests and sympathies which 
belong to place. 

' So is it in the science of Law. Leading decisions establish 
resting places for the mind, they form so many epochas in juridi- 
cal history ; and, if attended to, render a service to the legal 
inquirer, similar to that which is afforded to the historian by chro- 
nology and geography. 

' The undivided infinity of time, in common with the boundless 
and trackless regions of space, bewilders and wearies the mind ; 
and for steady and useful contemplation it is essential, that there 
should be fixed periods and determined places whence to com- 
pute time and measure space : so in the interminable regions of 
jurisprudence, the mind would soon be confused and exhausted, 
were it not for those great and learned cases on which it occa- 
sionally is allowed to repose, and from which the various relations 
and dependencies of this august science may be contemplated. 

* It is scarcely necessary to attempt an illustration of the prac- 
tical utility of a knowledge of these leading cases, by whom 
best reported, and even the pages where they are to be found, 
which is a matter of much less difficulty than may at first be imagin- 
ed. The memory is a very improvable and docile faculty, and 
after principles are impressed, such minutiae as the names of 
cases, their reporters, and even the pages, should not be neglect- 
ed, as they afford much facility in the course of an extensive 
practice. A knowledge of one or more leading cases on most of 
the great doctrines of this science, is of infinite utility, as by 
reference to them, the inquirer is at once furnished by the mar- 
ginal or other citations with a comprehensive view of the law on 
the particular subject. As for example ; On the various species 
of bailments, and the respective duties of bailees, the great case 
of Coggs v. Bernard, 2 Ld. Raymond, 909, may be referred to. 
If the point of inquiry be the conclusiveness of a sentence in a 
foreign court of admiralty, the case of Hughes v. Cornelius, 2 Show. 
2S2. As to the authority of domestick judgments, Moses v. 
M'Farlane, 2 Burr. 1005. On the necessity of pleading with a 
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profert, Reed v. Brookraan, 3 Dun. and Ea. 151. The distinction 
Detween case and trespass vi et armis, Scott v. Shepherd, 2 Black. 
892. As to the right of a/ewe covert to sue or be sued, Marshall 
v. Rutton, 8 Dun. and Ea. 545. The legality of agrements in 
restraint of trade, Mitchell v. Reynolds, I Peer. Wms. 181. On 
the effect of a demurrer to evidence, Gibson v. Hunter, 2 Hen. 
Black. 187. Whether money paid under a mistake be subject 
to repetition, Bilbie v. Lumley, 2 East, 469. As to legacies in 
terrorem, Scott v. Tyler, 2 Dick. Rep. 712. The dependence 
and independence of covenants, Kingston v. Preston, Doug. 684 ; 
or Pordage v. Cole, 1 Wms. Saund. 320. The validity or nullity 
of the deeds of infants, Zouch v. Parsons, S Burr. 1794. As to 
fraud in the sale of personal property, Twine's case, 3 Co. 80. 
The personal responsibily of agents to the persons contracted 
with, Macbeth v. Haldiman, 1 Dun. and Ea. 172, or Hodgson v. 
Dexter, 1 Cranch, 345. As to variance between the allegata and 
probata Bristow v. Wright, Doug. 664. As to the validity of a 
deed by feme on the eve of marriage, defeating the marital rights 
of her future husband, Carleton v. Earl of Dorset, 2 Vernon 17 ; 
King v. Cotton, 2 P. Wms. 674 ; or Countess of Strathmore v. 
Bowes, 2 Brow. Ch. Rep. 345. As to the extent of the consider- 
ation of marriage to validate deeds against the claims of subse- 
quent purchasers, under statute *7 Eliz. White v. Stringer, 2 
Lev. 105. Jenkins v. Keymis, 1 Lev. 150. That an agent must 
perform the authorised act in the name of his principal, Combe'a 
case, 9 Co. 76. Wilks w. Back, 2 East. 142. Appleton v. Binks, 
5 East 148. Fowler v. Shearer, 7 Mass. T. Rep. 14. 

' In this way should the student treasure in his mind a govern- 
ing case on every interesting doctrine of the law. As his mind 
matures, he will find no difficulty in retaining the names of most 
of the important cases which lead him directly into the channel 
in which the law of a subject may be found at large. The subject 
of note books we have treated much in detail, Vid. post. It may, 
however, be well in this place, to advise the student to preserve, 
in a book for the purpose, a list of all such cases as in the course 
of his reading he may ascertain to be distinguished and leading j 
which should be placed under the heads to which they belong. 
The titles should be alphabetically arranged, and the cases only 
of great learning or importance should be inserted, without a 
comment, except where best reported. This kind of note book 
consumes but little of the student's time, will prove of great 
utility in the prosecution of his future inquiries, auu will be found 
eminently serviceable, when the, pressing and multifarious duties 
of a counsellor will so occupy his time, as to render highly impor- 
tant every means, which is calculated to abridge bis labours.' 

Vol. VI. No. 1. 10 
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Theseobservations of Mr. Hoffman are perfectly practical and 
for the most part accurate and just. In respect to the praise 
bestowed on Mr. Viner's Abridgment we are constrained to 
differ from the learned gentleman. We are far from think- 
ing it the safest abridgment for reference — it is a very irre- 
gular fabrick, built up on tie basis of Rolle's Abridgment with 
an incorporation of the principal matter of Fitzherbert and 
Brook, and other old abtidgers. It abounds with inaccura- 
cies and repetitions ; and it is quite obvious that the author 
more frequently consulted the works of other abridgers, than 
the original reports to abbreviate and digest for himself. We 
agree, however, with Mr. Hargrave (Co. Litt. 9. a, note 3.) 
that « notwithstanding all its defects and inaccuracies it must 
be allowed to be a necessary part of every lawyer s library. 
It is indeed a most useful compilation, and would have been 
infinitely more so, if the author had been less singular and 
more nice in his arrangement of method and more studious 
in avoiding repetitions.' — Bacon's (or more properly Gil- 
bert's) Abridgment is more full in the developemeiit of princi- 
ples and the statement of cases; and, in every respect but 
copiousness, is a superiour production. It is incomplete ; but 
this was the hard fate of all the writings of the most learned 
author, which were sent into the literary world with all 
their original imperfections on their head. For ourselves 
we confess that, in our opinion every other abridgment suffers 
greatly in comparison with the Digest of Lord Chief Baron 
Comyns. For succinctness and brevity, for exact method and 
arrangement, for perspicuity and accuracy, for copiousness in 
principles and illustrations, and for comprehensive analysis, it 
stands unrivalled in the annals of the law. On one occasion 
Lord Kenyon (Pasley v. Freeman. 3 T. R. 61, 64.) said, ' I find 
it laid down by the Lord C. B. Comyns, &c. He has not in- 
deed cited any authority for his opinion, but his opinion 
alone is of great authority, since he was considered by his 
cotemporaries as the most able lawyer in Westminster Hall.* 
In some other more recent cases the court of kings bench have 
proceeded to adjudicate some very important questions upon 
the sole authority of his Digest,* an honour which we believe 

* We take this opportunity to enter our protest against that book mak- 
ing spirit, which has disfigured all the modern editions of this incompara- 
ble work. The original edition in folio (1762) is far superiour to all the 
later editions. These have the addition of the modem cases, it is true ; 
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has never been conceded to any other compiler. It has fre- 
quently occured to us, that our professional brethren of the 
south did not sufficiently appreciate the merits of this work. 
They appear to be devoted to Bacon's Abridgment, and pass 
over Comyns' Digest as a book merely of occasional reference, 
entitled to little either of praise or blame. How otherwise 
can we account for Mr. Hoffman's omission, under the article 
of pleading, to recommend the admirable title Pleader in the 
Digest, a title which has collected and exhausted in a most 
scientiftck order the whole principles of the science. The title 
* pleas and pleadings' in Bacon's Abridgment is an excellent 
sketch ; but it is but a sketch, and compared with the title of 
Comyns just mentioned is but twilight to the meridian day. — 
"We would respectfully ask the attention of Mr. Hoffman and of 
southern lawyers in general to the following observatijns of 
Mr. Hargrave. * The whole of Lord Chief Baron Comyns' 
work is equally remarkable for its great variety of matter, 
its compendious and accurate expressions, and the excellence 
of its methodical distribution ; but the title « Pleader' seems to 
have been the author's favourite one, and that in which he 
principally exerted himself.' (Co. Litt. 17. a. note. 1.) 

The remark too of Mr. Hoffman, that < the hooks of reports 
contain the law in the precise phraseology in which it was ad- 
ministered by the judges,' requires some qualification. With 
the exception of the Reports of Plowden, Coke, and Vaughan, 
and a very few great cases in other Reports, the remark can 
scarcely be said to be true of any Reporter before the time 
of Sir James Burrow. There are some other unimportant 
particulars in which we differ from Mr. Hoffman ; but with these 
trifling exceptions, we entirely agree in the opinions of Mr.. 
Hoffman as to the importance and utility of reading the original 
Reports. We presume that the omission to notice the Mas- 
sachusetts Reports in company with Mr. Johnson's, Mr. Bin- 
ney's, and Messrs. Uenning & Munford's was accidental 5 for 
if we do not deceive ourselves, in point of learning and accu- 
racy they yield to few, if any, in our country. 

What particularly pleases us is the enlarged and liberal view 
with which Mr. Hoffman recommends the student of the com- 

but they consist of the marginal notes of the Reporters thrust into the 

text without order or propriety, and destroy symmetry, and connexion 

A supplement of modern cases and principles upon the plan of Comyns' 
Digest, in a distinct work, would be an invaluable present to the profession. 



76 Hoffman's Cwrst of legal Study. [Nov. 

mon law to a full and careful study of the admiralty, mari- 
time and civil law. If the note on the excellence of the civil 
law (p. 254) were not too long, we should gladly insert it in 
this place. We commend it however, as well as his observa- 
tions on the law of nations and the admiralty law, most earn- 
estly, to all those who aspiie to eminence as statesmen, or 
scholars or lawyers. To Mr. Hoffman s list of books on these 
subjects we beg leave to add Heineccius' Elements of the civil 
Law according to the order of the Institutes and the Pandects, 
whom Sir James Mackintosh has not scrupled to pronounce 
* the best writer of elementary books, with whom he is ac- 
quainted on any subject.'* We also recommend Ferrieve's 
Dictionaire de Droit et de Pratique, Calvinus' Lexicon 
Juridicum, M. Dessaules' Dictionaire du Digeste, Exton 
and Zouch and Spelman on the Admiralty Jurisdiction 
Cleiraac's ; Us et continues de la mer, Emerigon Traite des 
Assurances, Pothier's works and particularly his Treatises 
on maritime contracts, Boucher's Translation of the Conso- 
lato del mare, Peckins ad rem nauticum, d'Abreu Sur les 
Prisas, and though last, not least, Caseregis' Discursus de 
Commercio. 

We must now hasten to a close, although there are some dis- 
cussions which the perusal of Mr. Hoffman's work has suggest- 
ed, which we very reluctantly pass over. In quitting the work 
we have not the slightest hesitation to declare, that it contains 
by far the most perfect system for the study of the law, which 
has ever been offered to the publick. The writers, whom he 
recommends, are of the very best authority ; and his own 
notes are composed in a tone of the most enlarged philosophy, 
and abound in just and discriminating criticism and in pre- 
cepts calculated to elevate the moral as well as intellectual 
character of the profession. The course, proposed by him, 
is very ample, and would probably consume seven years of 
close study. But much may be omitted where time and op- 
portunity are wanting to exhaust it. We cordially recom- 
mend it to all lawyers as a model for the direction of the 
students who may be committed to their care ; and we hazard 
nothing in asserting that if its precepts are steadily pursued, 

* Sir James Mackintosh's introductory Discourse on the Study of the 
Law of Nature and Nations is a most finished composition, abounding- in 
all the graces of juridical eloquence, and pregnant with most important 
and edifying learning. 
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high as the profession now stands in our country, it will 
attain a higher elevation, an elevation, which shall command 
the reverence of Europe, and reflect back light and glory 
upon the land and the law of our forefathers. 

We have another motive besides the intrinsick value of the 
work, for recommending it earnestly to the perusal of our 
readers. It will demonstrate to the understanding of every 
discerning man the importance, nay the necessity, of the 
law school which the Government of Harvard College have 
so honourably to themselves established at Cambridge. No 
work can sooner dissipate the common delusion, that the law 
may be thoroughly acquired in the immethodical, interrupted 
and desultory studies of the office of a practising counsellor. 
Such a situation is indispensable after the student shall have 
laid a foundation in elementary principles under the guidance 
of a learned and discreet lecturer. He will then be prepared 
to reap the full benefits of the practice of an attorney's office. 
But without such elementary instruction, he will waste a 
great deal of time in useless and discouraging efforts ; or be- 
come a patient drudge, versed in the forms of conveyancing 
and pleading, but incapable of ascending to the principles 
which guide and govern them ; or sink into a listless indo- 
lence and inactivity, waiting for the arrival of the regular pe- 
riod for his admission to tht bar, without one qualification to 
justify the honour which he receives. One year passed at 
the university in attendance upon the lectures of the very 
respectable gentleman, who has recently been appointed to 
preside over the law school there, would lay a foundation of 
solid learning, upon which our ingenuous and ambitious youth 
might confidently hope to build a fabrick of professional fame, 
which would carry them to the first honours of the bar, and 
make them, on the bench, the ornaments of their country* 



